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MVEMORANDUM OPI NI ON

FOLEY, Judge: This matter is before the Court on
petitioner’s notion for award of reasonable litigation and

adm ni strative costs pursuant to section 7430' and Rule 231. On

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
(continued. . .)
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Sept enber 26, 2005, this Court entered a decision, pursuant to a
si gned deci si on docunment, in favor of petitioner.

Backgr ound

Petitioner tinely filed his 2002 Federal incone tax return.
On this return, petitioner reported wages of $56, 225, interest
i ncone of $217, tax-exenpt interest income of $457, a capital
| oss of $3,000, and a section 222 qualified tuition and rel ated
expenses deduction (tuition expense) of $3,000. |In addition, he
requested a refund of $1, 287.

In a 30-day letter dated May 3, 2004, respondent asserted
that petitioner was liable for an incone tax deficiency and
accuracy-related penalty relating to 2002. Respondent expl ai ned
that “Since there was no breakdown on * * * [petitioner’s] tax
return, we could not |ocate specific anmounts of interest,

di vidends and/or capital gains distributions to match the anounts
* * * [petitioner’s] payers reported to us.” Respondent al so
di sal l owed petitioner’s tuition expense.

Respondent, in the 30-day letter, stated that if petitioner
di sagreed with the proposed changes, petitioner should send
respondent a statenent “explaining each change you di sagree with

and why you di sagree [and include] any supporting docunents you

Y(...continued)
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.
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Wi sh us to consider”. Petitioner, in a letter dated May 9, 2004,
di sagreed with respondent’s proposed changes and stated that the
i nconme was properly “accounted for in * * * [his] 2002 Tax
Return”. Petitioner, however, did admt that he failed to
account for capital gain incone relating to the sale of three
mut ual funds and concluded that his refund of $1,287 should have
been $1,179 (i.e., a difference of $108). Petitioner enclosed a
check for $108 but did not attach any supporting docunentati on.

By notice of deficiency dated Septenber 7, 2004, respondent
determ ned a deficiency of $18,402 and a section 6662 accuracy-
related penalty of $3,680 relating to petitioner’s 2002 return.
On Decenber 7, 2004, petitioner, while residing in Lake Forest,
California, filed his petition with this Court.

I n Novenber of 2004, petitioner contacted Heather Smth of
t he Taxpayer Advocate Service. In a letter dated January 10,
2005, Ms. Smth concluded that petitioner, on his 2002 return,
had failed to report dividend i ncone and a “consi derabl e anount
of stocks and bonds incone”. On January 24, 2005, the Court
filed respondent’s answer. That sane day, petitioner, in
response to Ms. Smth's January 10 letter, sent Ms. Smth a
corrected Schedule D, Capital Gains and Losses, and
substantiation of his tuition expense. On March 10, 2005, Ms.

Smth forwarded this docunentation to respondent’s Appeal s
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O fice. After review ng the docunentation, the Appeals officer
agreed with petitioner that there was no deficiency in inconme
tax, an accuracy-related penalty should not be inposed, and
petitioner’s refund shoul d have been $1, 179 rather than $1, 287.
Petitioner conceded respondent’s determnation relating to the
di vi dend i ncone.

On Septenber 26, 2005, the Court entered a deci sion,
pursuant to a signed decision docunent, in favor of petitioner in
t he anpbunt of $108. On Cctober 20, 2005, the Court filed
petitioner’s notion for award of reasonable litigation and
adm ni strative costs. On Novenber 7, 2005, the Court filed
respondent’ s obj ection.

Di scussi on

Petitioner contends he is entitled to litigation costs
because he “prevailed with respect to the anbunt in controversy.”
Conversely, respondent contends that his position was
substantially justified because petitioner did not properly
report his interest, dividend, and capital gain incone. In
addi tion, respondent contends that petitioner failed to
substantiate his tuition expense.

The prevailing party in a Tax Court proceedi ng nmay recover
litigation costs. See sec. 7430(a); Rule 231. Petitioner bears

t he burden of proving that he neets each requirenent of section
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7430. Rule 232(e). Petitioner, however, will not be treated as
the prevailing party if respondent’s position was substantially
justified (i.e., had a reasonable basis in |law and fact). Sec.

7430(c)(4)(B); see Pierce v. Underwood, 487 U S. 552, 565 (1988).

The fact that respondent | oses an issue is not determ native of
t he reasonabl eness of respondent’s position. Wsie v.

Conm ssioner, 86 T.C. 962, 969 (1986).

Respondent’ s position was reasonable and substantially
justified. Respondent was not provided with the requisite
docunentation until after the answer was filed. On March 10,
2005, respondent received the docunentation relating to the
capital gain incone and tuition expense, and, on March 16, 2005,
he conceded those issues and agreed with petitioner.
Accordingly, petitioner’s notion will be deni ed.

Contenti ons we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

An appropriate order and

decision will be entered.




